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Title  50 — Wildlife  and  Fisheries 

CHAPTER  II— NATIONAL  MARINE  FISH¬ 
ERIES  SERVICE,  NATIONAL  OCEANIC 
AND  ATMOSPHERIC  ADMINISTRATION, 
DEPARTMENT  OF  COMMERCE 

PART  216— REGULATIONS  GOVERNING 
THE  TAKING  AND  IMPORTING  OF  MA¬ 
RINE  MAMMALS 

Appendix — ^Taking  of  Marine  Mammals  In¬ 
cidental  to  Commercial  Fishing  Opera¬ 
tions;  Expedited  Procedures  for  Consid¬ 
eration  of  Proposed  Regulations  for 
Calendar  Year  1977 

On  May  11,  1976,  the  U.S.  District 
Court  for  the  District  of  Coliunbia  de¬ 
clared  the  current  regulations  of  the  Na¬ 
tional  Marine  Fisheries  Service  author¬ 
izing  the  taking  of  marine  mammals  in¬ 
cidental  to  yellowfin  tuna  purse  seining 
activities,  50  CFR  216.24,  to  be  void  as 
contrary  to  the  Marine  Mammal  Protec¬ 
tion  Act,  16  U.S.C.  §  1361,  et  seq.  On  Au¬ 
gust  6, 1976,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  afiOrmed 
the  District  Court’s  order,  but  stayed  it 
until  January  1, 1977,  becaxise  of  the  dis¬ 
astrous  effect  its  immediate  implementa¬ 
tion  would  have  on  commercial  fisher¬ 
men  operating  imder  the  general  permit 
authorized  by  the  current  regulations. 

The  National  Marine  Fisheries  Service 
has  adopted  permanent  regulations  gov¬ 
erning  practice  and  procedure  in  hear¬ 
ings  held  imder  f  103(d)  of  the  Marine 
Mammal  Protection  Act,  16  U.S.C.  i  1373 
(d) ,  which  concern  proposed  waivers  of 
the  moratorium  on  the  taking  of  marine 
mammals  imposed  by  the  Act  and  regula¬ 
tions  on,  among  other  matters,  the  taking 
of  marine  mammals  incidental  to  com¬ 
mercial  fishing  operations,  50  CFR  216.- 
70-216.90.  But  the  National  Marine 
Fisheries  Service  would  not  be  able  to 
meet  the  Court’s  January  1,  1977,  dead¬ 
line  under  the  existing  procedures.  If 
they  were  used,  there  would  for  several 
months  be  no  regulations  in  force  on  the 
taking  of  marine  mammals  incidental  to 
yellowfin  tuna  purse  seining.  This  situa¬ 
tion  would  carry  the  potential  for  great 
and  irreparable  damage  to  those  com¬ 
mercial  fishermen  who  would  operate 
under  any  permit  which  might  be  au¬ 
thorized  under  the  regulations  which  are 
eventually  adopted. 

In  a  good  f^th  effort  to  comply  with 
the  Court’s  order,  the  National  Marine 
Fisheries  Service  is  issuing  these 
expedited  regulations  for  the  conduct  of 
proceedings  on  proposed  regulations  gov¬ 
erning  the  taking  of  marine  mamTna.i.«; 
incidental  to  yellowfin  tuna  purse  seining 
operations  during  calendar  year  1977. 
The  i>ermanent  regulations  contained  in 
50  CFR  216.70-216.90  wUl  retain  their 
full  force  with  respect  to  proposed 
waivers  and  regulations  on  subjects  other 
than  the  taking  of  marine  maTnmn.iR  in¬ 
cidental  to  commercial  fisheries;  and 
they  will  regain  that  force  even  with 
respect  to  the  latter  subject  for  pro¬ 
ceedings  commenced  on  or  after  Janu¬ 
ary  1,  1977. 

The  expedited  procedure  contained  in 
these  regulations,  like  that  contained  in 
the  permanent  rules,  is  a  rulemaking  on 
the  basis  of  a  formal  record  after  oppor¬ 
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tunity  for  an  agency  hearing.  Such  a 
procedure  is  required  by  §  103(d)  of  the 
Act,  and  is  conducted  in  accordance  with 
5  U.S.C.  §S  556-557.  The  primary  dif¬ 
ference  between  the  permanent  and  ex¬ 
pedited  procedures  is  the  reduction  in 
the  latter  of  the  60  day  minimum  period 
between  the  notice  of  hearing  and  the 
hearing’s  commencement  to  30  days. 
This,  in  turn,  necessitated  the  elimina¬ 
tion  of  the  procedures  for  prior  submis¬ 
sion  of  direct  testimony  and  narrow¬ 
ing  of  the  issues  which  are  contained  in 
the  permanent  regulations.  In  the  ex¬ 
pedited  procedure,  the  hearing  itself  is 
envisioned  as  the  forum  for  the  airing  of 
all  issues  which  the  parties  wish  to  raise, 
and  more  detailed  rules  for  the  conduct 
of  the  hearing  are  provided  than  appear 
in  the  permanent  regulations.  It  is 
anticipated  that,  in  view  of  the  emphasis 
of  the  expedited  regulations  on  the  op¬ 
portunity  of  each  party  at  the  hearing  to 
present  its  own  evidence  and  to  cross 
examine  the  witnesses  of  other  parties, 
the  elimination  of  the  prior  submission 
of  evidence  and  refinement  of  the  issues 
will  not  reduce  the  parties’  opportunity 
to  contribute  to  the  final  decision.  Parties 
are  still  encouraged  to  submit  their 
evidence  to  the  presiding  officer  before 
the  hearing.  Parties  who  have  not  sub¬ 
mitted  their  evidence  before  the  hearing 
may  be  required  by  the  presiding  officer 
to  present  their  evidence  at  the  hearing 
before  the  parties  who  have  done  so.  It 
is  hoped  that  surprise  and  the  offer  of 
evidence  on  uncontested  issues  will 
thereby  be  minimized. 

Other  changes  are  the  elimination  of 
the  20-day  comment  period  on  the 
presiding  officer’s  recommended  decision, 
and  the  imposition  of  short  deadlines  for 
the  filing  of  briefs  and  of  the  recom¬ 
mended  decision. 

Under  the  authority  of  5  U.S.C.  S  553 
(d)  (3) ,  these  regulations  are  effective  on 
the  date  of  publicaticm.  Postponement 
of  their  effect  for  30  days  woidd  under¬ 
mine  their  basic  purposes,  which  are  to 
comply  with  the  order  of  the  Court  of 
Appeals  and  to  reduce  or  eliminate  the 
potential  prejudice  to  prospective  permit 
holders  which  would  result  from  a  fail¬ 
ure  to  effectuate  new  regulations  govern¬ 
ing  incidental  taking  of  marine  mam¬ 
mals  incidental  to  yellowfin  tuna  purse 
seining  by  January  1, 1977. 

1.  Basis  and  purpose,  (a)  Secti<m  101 

(a)  (2)  of  the  Marine  Mammal  Protec¬ 
tion  Act,  16  U.S.C.  s  1371(a)  (2),  and 
these  regulations  authorize  the  Director, 
National  Marine  Fisheries  Service,  to 
impose  regulations  governing  the  taking 
of  marine  mammals  incidental  to  com¬ 
mercial  fishing  operations.  In  prescrib¬ 
ing  regulations  to  carry  out  the  provi¬ 
sions  of  said  sections,  the  Act  refers  the 
Director  to  §  103  (16  U.S.C.  §  1373).  In 
accordance  with  S  103(d),  regulations 
must  be  made  on  the  record  after  (h>- 
portunity  for  an  agency  hearing  on  such 
regulations. 

(b)  The  purpose  of  these  regulations 
is  to  establish  rules  of  practice  and  pro¬ 
cedure  for  proceedings  commenced 
under  §  103(d)  after  October  1, 1976,  and 
before  January  1,  1977,  concerning  pro¬ 
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posed  regulations  on  the  taking  of  ma¬ 
rine  mammals  incidental  to  commercial 
fishing  operations.  For  all  purposes  of 
such  proceedings  the  rules  prescribed  by 
these  regulations  replace  those  pre¬ 
scribed  at  50  CFR  216.70-216.90. 

2.  Definitions.  Definitions  shall  be  the 
same  as  in  50  CFR  216.3,  except  as  fol¬ 
lows: 

(a)  “Party”  means  for  purposes  of 
these  regulations; 

(1)  The  Ihrector  or  his  represent¬ 
ative; 

(2)  The  Marine  Mammal  Commission 
or  its  representative; 

(3)  A  person  who  has,  pursuant  to 
paragraph  5,  notified  the  Director  by  the 
final  date  specified  in  the  notice  of  hear¬ 
ing  of  his  or  her  intent  to  participate  in 
the  hearing. 

(b)  “Witness”  means,  for  the  pur¬ 
poses  of  these  regulations,  any  person 
who  delivers  testimonial  evidence,  or 
who  identifies  real  or  documentary  evi¬ 
dence  under  paragraph  11  (d)  and  (e). 
A  person  may  be  both  a  party  and  a 
witness. 

(c)  “Director”  means,  for  the  pur¬ 
poses  of  these  regulations,  the  Director 
of  the  National  Marine  Fisheries  Service. 
National  Oceanic  and  Atmospheric 
Administration. 

3.  Scope  of  regulations.  These  proce¬ 
dural  regulations  govern  the  practice  and 
procedure  in  hearings  described  in  the 
first  sentence  of  paragraph  Kb).  These 
hearings  will  be  governed  by  the  provi¬ 
sions  of  5  U.S.C.  §9  556  and  557  of  the 
Administrative  Procedure  Act.  They 
shall  be  construed  to  secure  the  just, 
speedy,  and  inexpensive  determination 
of  all  issues  raised  with  respect  to  waiv¬ 
ers  and  regulations  proposed  pursuant 
to  9  103(d)  of  the  Act  governing  the 
taking  of  marine  mammals  incidental  to 
c(Hnmercial  fishing  operations,  with  fidl 
protection  for  the  rights  of  all  persons 
affected  thereby. 

4.  Notice  of  hearing,  (a)  A  notice  of 
hearing  on  any  proposed  regulations  on 
the  taking  of  marine  mammals  inciden¬ 
tal  to  commercial  fishing  operations  shall 
be  published  in  the  Federal  Register. 

(b)  The  notice  shall  state: 

(1)  The  Director’s  intention  to  pre¬ 
scribe  regulations  under  9  103(d)  of  the 
Act  on  the  taking  of  marine  mammals 
incidental  to  commercial  fishing  (H>era- 
tions; 

(2)  The  nature  of  the  hearing; 

(3)  ’The  place  and  date  of  the  hearing. 
The  date  ^all  not  be  less  than  thirty 
(30)  days  after  publication  of  notice  of 
the  hearing; 

(4)  The  legal  authority  under  which 
the  hearing  will  be  held; 

(5)  The  proposed  regulations; 

(6)  A  summary  of  the  statements  and 
studies  described  in  9  103(d)  (l)-(4)  of 
the  Act.  The  notice  shall  indicate  that 
these  statements  and  studies  have  been 
published  in  full  and  made  available  to 
the  public,  and  shall  set  forth  the  ways 
in  which  individual  persons  may  have 
copies  of  these  statements  and  studies 
placed  at  their  disposal; 

(7)  Iteues  of  fact  which  may  be  in¬ 
volved  in  the  hearing,  together  with  the 
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express  statement  that  the  hearing  will 
not  necessarily  by  limited  to  these  is¬ 
sues  and  that  evidence  relevant  to  other 
issues  may  be  submitted  at  the  hearing, 
subject  to  nilings  of  the  presiding  officer 
on  the  materiality  of  such  issues; 

(8)  The  date  of  publication  of  the 
draft  Environmental  Impact  Statement, 
and  the  place(s)  where  the  draft  and 
comments  thereon  may  be  viewed  and 
copied; 

(9)  Any  written  advice  received  from 
the  Marine  Mammal  Commission; 

(10)  The  place(s)  where  records  and 
documents  submitted  prior  to  the  hear¬ 
ing  will  be  kept  for  public  Inspection; 

(11)  A  list  of 'empl(^ees  of  the  United 
States  who  will  or  may  reasonably  be  ex¬ 
pected  to  be  involved  in  the  decisional 
process  on  the  regulations,  including  the 
Director  and  Deputy  Director,  to  whom 
and  by  whom  ex  parte  communications 
relevant  to  the  merits  the  proceeding 
by  or  to  parties  to  the  proceeding  would 
be  impermissible  under  the  provisions  of 
section  4  of  the  Government  in  the  Sun¬ 
shine  Act  of  1976.  Pub.  L.  94-409; 

(12)  The  final  date  for  filing  with  the 
Director  a  notice  of  Intent  to  participate 
in  the  hearing  pursuant  to  paragraph  5; 

(13)  The  docket  number  assigned  to 
the  case  which  shall  be  used  in  all  sub¬ 
sequent  proceedings; 

(14)  The  name  of  the  presiding  officer. 

5.  Notification  hy  interested  persons. 
Any  person  desiring  to  participate  as  a 
pa^  shall  notify  the  Director  by  certi¬ 
fied  mail  on  or  before  the  date  specified 
in  the  notice.  Persons  who  fail  so  to 
notify  the  Director  shall  be  deemed  to 
have  waived  their  right  to  participate  as 
parties  in  any  part  of  the  proceeding. 

6.  Presiding  officer,  (a)  Upon  publica¬ 
tion  of  the  notice  of  hearing  pursuant  to 
paragraph  4.  the  Director  shall  appoint 
a  presiding  officer  pursuant  to  5  U.S.C. 
i  3105.  No  individual  who  has  any  con¬ 
flict  of  interest,  financial  or  otherwise, 
shall  serve  as  presiding  officer  in  such 
proceeding. 

(b)  Hie  presiding  oflicer.  in  any  pro¬ 
ceeding  imder  this  subpart,  shall  have 
power  to: 

(1)  Adjourn  the  hearing,  but  not  to 
change  the  time  and  place  of  the  hearing 
specified  in  the  notice  of  hearing  without 
the  consent  of  all  parties; 

(2)  Rule  upon  motions,  requests,  and 
admissibility  of  real,  documentary,  and 
testimonial  evidence; 

(3)  Administer  oaths  and  affirmations, 
question  witnesses,  and  direct  witnesses 
to  testify; 

(4)  Modify  or  waive  any  rule  with  the 
consent  of  all  parties; 

(5)  Receive  written  arguments,  com¬ 
ments.  and  briefs  and  hear  oral  argu¬ 
ment; 

(6)  Render  a  recommended  decision 
and  certify  the  record  of  the  proceeding 
to  the  Director; 

(7)  Do  all  acts  and  take  all  measures. 
Including  regulation  of  media  coverage, 
for  the  maintenance  of  order  at  and  the 
efficient  conduct  of  the  proceeding.  ■ 

(c)  In  case  oi  the  absence  of  the  orig¬ 
inal  presiding  officer  or  his  inability  to 
act,  the  powers  and  duties  to  be  par- 


formed  by  the  original  presiding  officer 
imder  this  part  in  connection  with  a  pro¬ 
ceeding  may,  without  abatement  of  the 
proceeding,  be  assigned  to  any  other  pre¬ 
siding  officer  as  ordered  by  the  Director. 

(d)  The  presiding  officer  may  upon  his 
own  motion  withdraw  tis  presiding  of¬ 
ficer  in  a  proceeding  if  he  deems  himself 
to  be  disqualified. 

(e)  A  presiding  officer  may  be  re¬ 
quested  to  withdraw  at  any  time  prior 
to  the  recommended  decision.  Upon  the 
filing  in  good  faith  of  a  timely  and  suf¬ 
ficient  affidavit  alleging  the  presiding  of¬ 
ficer’s  personal  bias,  malice,  conflict  of 
Interest  or  other  basis  which  might  re¬ 
sult  in  prejudice  to  a  party,  the  hearing 
shall  recess.  The  Director  shall  immedi¬ 
ately  determine  the  matter  as  a  part  of 
the  record  and  decision  in  the  proceed¬ 
ing,  after  making  such  investigation  or 
holding  such  hearings,  or  both,  as  he  may 
deem  appropriate  in  the  circumstances. 

7.  Submission  of  evidence  before  the 
start  of  the  hearings,  (a)  All  parties  are 
encouraged,  but  not  required,  to  submit 
to  the  presiding  officer  b^ore  the  start  of 
the  hearing  all  real  and  documentary 
evidence  which  they  Intend  to  introduce. 
They  are  also  encouraged,  but  not  re¬ 
quired,  to  submit  at  that  time  affidavits 
of  the  witnesses  they  Intend  to  call  stat¬ 
ing  the  substance  of  the  oral  testimony 
they  intend  to  deliver  at  the  hearing;  but 
the  submission  of  any  such  affidavit  by  a 
witness  shall  not  prevent  that  witness 
from  testifying  on  matters  not  dealt  with 
in  the  affidavit  at  the  hearing. 

(b)  All  evidence  submitted  prior  to  the 
hearing  shall  contain  or  be  accompanied 
by  a  written  statement  signed  by  the  sub¬ 
mitting  party  or  its  counsel  of  the  in- 
torest  of  the  submitting  party  in  the  pro¬ 
ceeding.  the  issue  to  which  such  evi¬ 
dence  relates,  and  the  submitting  party’s 
position  on  that  particular  issue. 

(c)  No  objections  or  motions  concern¬ 
ing  the  relevance  of  evidence  submitted 
prior  to  the  hearing  or  the  materiality  of 
the  Issues  to  which  it  r^tes  shall  be 
entertained  by  the  presiding  officer  be¬ 
fore  such  evidence  is  Introduced  into  the 
record  at  the  heming. 

8.  Mailing  address.  Unless  otherwise 
specified  in  the  notice  of  hearing,  all 
evidence  shall  be  addressed  to  the  presid¬ 
ing  officer,  c/o  Director,  National  Marine 
Fisheries  Service,  Washington.  D.C. 
20235.  Each  item  of  real  and  docu¬ 
mentary  evidence  and  each  affidavit  shall 
be  clearly  marked  with  the  docket  num¬ 
ber  of  the  proceedings. 

9.  Inspection  and  copying  of  evidence 
and  other  documents  forming  part  of  the 
record  of  the  hearing.  Any  evidence  sub¬ 
mitted  by  the  parties  at  any  point  in  a 
proceeding  imder  these  regulations  may 
be  inspected  and,  to  the  extent  feasible, 
copied  at  such  times  and  places  as  the 
presiding  officer  masr  designate.  Other 
documents  forming  part  ofrthe  record  of 
the  proceeding  shall  be  made  available 
for  inspection  and  copying  on  the  same 
basis.  Any  such  documents  not  in  the 
custody  of  the  presiding  officer  may  be 
inspected  and  cimied  in  the  Office  of  the 
Director,  National  Marine  Fisheries 
Service.  Page  Building  No.  2, 3300  White¬ 


haven  Street,  NW..  Washington.  D.C. 
20235. 

10.  Ex  parte  communications.  The 
provisions  of  section  4  of  the  Government 
in  the  Sunshine  Act  of  1976,  Pub.  L.  94- 
409,  shall  be  adhered  to  in  any  proceed¬ 
ing  conducted  under  these  regulations 
whether  or  not  such  provisions  have 
entered  into  force  at  the  time  of  the  pro¬ 
ceeding. 

11.  Conduct  of  the  hearing,  (a)  The 
hearing  shall  be  held  at  the  time  and 
place  fixed  in  the  notice  of  hearing,  un¬ 
less  the  presiding ‘officer,  with  the  con¬ 
sent  of  all  parties,  changes  the  time  or 
place.  If  a  change  occurs,  the  presiding 
officer  shall  publish  the  change  in  the 
Fediral  Register  and  shall  expeditiously 
notify  all  parties  by  telephone  or  by 
mail;  But  if  the  change  in  time  or  place 
of  hearing  is  made  less  than  five  days 
before  the  date  previously  fixed  for  the 
hearing,  the  presiding  officer  shall  also 
announce,  or  cause  to  be  announced,  the 
change  at  the  time  and  place  previously 
fixed  for  the  hearing. 

(b)  At  the  commenconent  of  the 
hearing,  the  presiding  officer  shall  in¬ 
troduce  into  the  record: 

(1)  ’The  notice  of  hearing  as  published 
in  the  Federal  Register; 

(2)  All  subsequent  notices  pertaining 
to  the  proceeding  published  in  the  Fko- 
ERAL  Register; 

(3)  The  draft  Environmental  Impact 
Statement,  the  comments  thereon,  and 
agoicy  responses  to  the  comments.  If 
additional  comments  and  agency  re- 
sptxises  are  made  at  any  later  point  in 
the  proceeding,  they  shall  be  introduced 
into  the  record  after  notice  to  all  par¬ 
ties  by  the  presiding  officer  until  he 
certifies  the  record  to  the  Director,  and 
thereafter  by  the  Director; 

(4)  A  list  of  all  parties. 

(c)  Each  party  shall  have  the  oppor¬ 
tunity  to  introduce  evidence  into  the 
record  at  the  hearing  in  the  order  de¬ 
termined  by  the  presiding  c^cer,  but 
the  Director  shall  introduce  his  evidence 
before  any  other  party.  In  determining 
the  order  in  which  other  parties  will 
introduce  evidence,  the  presiding  officer 
may  require  those  parties  which  have 
not  submitted  evidence  to  him  prior  to  ' 
the  hearing  to  present  their  evidence 
before  those  parties  which  have  previ¬ 
ously  submitt^  evidence.  Before  begin¬ 
ning  the  presentation  of  its  evidoice, 
each  party  shall  make  an  oral  statement 
under  oath  identifying  itself  and  its  in¬ 
terest  in  the  proceeding. 

(d)  Testimonial  evidence  shall  be  pre¬ 
sented  through  oral  statements  of  wit¬ 
nesses  imder  oath,  whether  or  not  such 
evidence  has  been  summarized  in  af¬ 
fidavits  submitted  prior  to  the  hearing. 
Testimonial  evidence  may  also  be  in¬ 
troduced  through  direct  examination  of 
the  witness  under  oath  bv  the  party  pre¬ 
senting  the  evidence,  either  in  person  or 
bv  an  authorized  counsel  or  representa¬ 
tive.  The  presiding  officer  may  also  di¬ 
rectly  examine  a  witness  under  xiath, 
and  may  propound  to  the  witness  ones- 
tions  submitted  by  other  parties  which 
he  determines  to  be  suitable  for  direct 
examination. 
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(e)  Real  and  documentary  evidence 
shall  be  admitted  into  the  record  only 
if  the  party  introducing  it  or  another 
person  called  by  the  party  as  a  witness 
identifies  such  evidoice,  the  issue  to 
which  it  relates,  the  introducing  party’s 
position  regarding  that  issue,  and  the 
manner  in  which  the  evidence  supports 
that  position.  This  identificatifxi  s^U  be 
made  under  oath,  and  shall  be  required 
whether  or  not  such  real  or  dociunentary 
evidence  was  submited  to  the  presiding 
officer  prior  to  the  hearing  under  para¬ 
graph  7. 

(f)  Any  witness  by  whcun  a  party  in¬ 
troduces  testimonial  evidence  or  iden¬ 
tifies  real  or  documentary  evidence 
shall: 

(1)  State  his  or  her  name,  address, 
and  occupation: 

(2)  State  qualifications  for  d^v^ing 
or  identifsdng  such  evidence.  If  an  ex¬ 
pert.  the  witness  shall  briefiy  state  the 
scientific  or  technical  training  by  which 
he  or  she  qualifies  as  an  expert; 

(3)  Submit  to  appropriate  cross-exam¬ 
ination  in  accordance  with  subparagraph 

(g). 

(g)  Each  party  shall  have  the  oppor- 
timity.  in  the  order  determined  by  the 
presiding  officer,  to  cross-examine  any 
witness  by  whom  another  party  has  in¬ 
troduced  testimonial  evidence;  and  to 
cross-examine  any  other  party,  as  well 
as  any  identifying  witness.  alMut  real 
and  documentary  evidence  which  such 
other  party  has  introduced.  Such  cross- 
examination  may  be  conducted  by  a  party 
either  in  person  or  by  an  authorized 
counsel  or  representative.  Cross-exam¬ 
iners  shall  be  assumed  to  be  familiar 
with  all  testimony  previously  delivered 
by  the  witness  at  the  hearing.  The  presid¬ 
ing  officer  may: 

(1)  Require  the  cross-examiner  to  out¬ 
line  the  intended  scope  of  the  cross-ex¬ 
amination; 

(2)  Limit  the  number  of  times  any 
party  or  parties  may  cross-examine  a 
party  or  other  witness  on  the  same 
matter; 

(3)  Exclude  cross-examination  ques¬ 
tions  that  are  irrelevant,  concern  imma¬ 
terial  issues,  or  are  imduly  repetitious. 

(h)  Scientific,  technical,  or  commer¬ 
cial  publications  may  only  be  used  for 
imp^uhing  witnesses  imder  cross-exam¬ 
ination  imless  previously  introduced  as 
evidence  in  accordance  with  these  reg¬ 
ulations. 

(i)  Whenever  counsel  conducts  the 
direct  or  cross-examination  of  a  party 
or  other  witness,  such  counsel  .shall  state 
for  the  record  his  or  her  authority  to  act 
as  counsel  and  the  party  granting  that 
authority.  A  party  shall  be  assiuned  to 
have  waived  the  right  to  introduce  evi¬ 
dence  if  such  party  fails  to  produce  a 


witness  to  present  or  identify  such  evi¬ 
dence  under  oath.  Any  party  or  party’s 
counsel  who  fails  to  appear  at  the  hear¬ 
ing  to  cross-examine  a  witness  shall  be 
assumed  to  have  waived  the  right  to 
cross-examine  that  witness. 

(j)  The  hearing  shall  be  publicly  con¬ 
ducted  and  reported  verbatim  by  an  of¬ 
ficial  reporter. 

(k)  If  a  party  objects  to  the  admission 
or  rejection  of  any  evidence  or  to  any 
other  ruling  of  the  presiding  officer  dur¬ 
ing  the  hearing,  he  shall  state  briefiy  the 
grounds  of  such  objection,  whereupon  an 
automatic  exception  will  follow  if  the 
objection  is  overruled  by  the  presiding 
officer.  The  ruling  of  the  presiding  officer 
on  any  objection  shall  be  part  of  the  rec¬ 
ord  and  shall  be  subject  to  review  at  the 
same  time  and  in  the  same  manner  as  the 
Director’s  final  decision.  Only  objections 
made  before  the  presiding  officer  may 
subsequently  be  relied  upon  in  the  pro¬ 
ceedings. 

(l)  All  motions  and  requests  shall  be 
addressed  to.  and  ruled  on  by.  the  presid¬ 
ing  officer  if  made  before  his  certification 
of  the  record,  and  by  the  Director  if  made 
thereafter. 

12.  Admissible  evidence:  official  notice. 

(a)  Any  evidence  introduced  a  party 
in  accordance  with  these  regulations 
shall  be  admitted  into  the  record  unless 
the  presiding  officer  determines  that 
such  evidence  is  irrelevant  to  any 
material  issue  in  the  proceeding,  or  that 
it  is  unduly  repetitious. 

(b)  Official  notice  may  be  taken  of 
such  matters  as  are  judicially  noticed  by 
the  courts  of  the  United  States. 

13.  Oral  and  written  arguments,  (a) 
The  presiding  officer  shall  provide  for 
oral  argument  at  the  end  of  the  hearing. 
Such  argument  may  be  limited  by  the 
presiding  officer  to  the  extent  necessary 
for  the  expeditious  disposition  of  the 
proceeding.  The  presiding  officer  shall 
close  the  hearing  immediately  after  the 
last  oral  argum«it. 

(b)  For  a  period  of  ten  (10)  days  after 
the  close  of  the  hearing,  any  party  may 
file  with  the  presiding  officer  any  written 
comments  on  the  proposed  regulations, 
including  proposed  findings  and  con¬ 
clusions  and  written  arguments  or  briefs 
which  are  based  on  the  record  and  whidh 
cite,  if  practicable,  the  relevant  page  or 
pages  the  transcript.  If  a  party  filing 
a  brief  desires  the  presiding  officer  to 
reconsider  any  (Ejection  made  by  the 
presiding  officer,  that  peuty  shall  state 
its  arguments  hereon  as  part  of  the 
brief. 

(c)  Oral  or  written  arguments  shall  be 
limited  to  issues  arising  from  evidence 
in  the  record. 

14.  Recommended  decision:  certifica¬ 
tion  of  the  record,  (a)  Within  twenty- 


four  (24)  days  after  the  close  of  the 
hearing,  the  presiding  officer  shall  make 
a  recommended  decision  based  on  the 
recoid  and  transmit  the  decision  to  the 
Director.  ’Die  recommended  decision 
shall  include: 

(DA  description  of  the  history  of  the 
proceedings; 

(2)  Findings  on  the  issues  of  fact  with 
reasons  therefore;  and 

(3)  Rulings  (m  issues  of  law  with  the 
reasons  Uierefore. 

Copies  of  the  recommended  decision 
shall  be  sent  to  all  parties  after  the 
close  of  the  hearing. 

(b)  The  presiding  officer  shall  also 
transmit  to  the  Director  the  entire  record 
of  the  proceeding,  accompanied  by  the 
presiding  officer’s  certificate  stating  that, 
to  the  best  of  his  knowledge  and  belief, 
the  record  is  a  complete  and  accurate 
compilation  of  all  the  evidence  and  other 
documents  in  the  proceeding,  except  in 
such  particulars  as  are  specified. 

(c)  Immediately  after  receipt  of  the 
recommended  decision,  the  Director  shall 
give  notice  thereof  to  the  Marine  Mam¬ 
mal  Commission,  and  offer  the  Commis- 
si(m  a  final  opportunity  to  consult  as 
provided  by  16  U.S.C.  §  1373(a) .  The  rec¬ 
ommended  decision  may  be  reviewed  and 
copied  in  the  Office  of  the  Director,  Na¬ 
tional  Marine  Fisheries  Service,  Page 
Building  No.  2,  3300  Whithaven  Street, 
N.W.,  Washington.  D.C.  20235. 

15.  Director’s  decision,  (a)  After  allow¬ 
ing  five  (5)  days  for  ccxisultation  with 
the  Marine  Mammal  C(xnmission  on  the 
recommended  decision  and'  record,  the 
Director  shall  make  a  final  decision  on 
the  proposed  regulations.  ’Die  Director’s 
decision  may  affirm,  modify,  or  set  aside 
in  whole  or  in  part  the  reccxnmended 
findings,  (xmclusions,  and  declsicm  of  the 
presiding  officer.  The  Director  may  also 
remand  the  hearing  record  to  the  pre¬ 
siding  officer  for  a  fuller  development  of 
the  record. 

(b)  The  Director’s  decisi(m  shall  in¬ 
clude: 

(1)  A  description  of  the  history  of  the 
proceeding; 

(2)  Findings  on  the  issues  of  fact  with 
the  reasons  therefore;  and 

(3)  Rulings  cm  issues  of  law,  with  the 
reasons  therefore. 

(c)  ’The  Director’s  decision,  together 
with  the  final  ad(H)ted  regulations,  shall 
be  r^ibllshed  in  the  Feoiral  Register. 

16.  Effective  date.  v’These  regulaticms 
become  effective  on  October  1, 1976. 

Robert  W.  Schoninc, 
Director. 

National  Marine  Fisheries  Service. 

SXPTEIDER  29, 1976. 

(FR  Doc.76-29030  Rled  9-30-76;8:46  am] 
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